






















Honorable Hubert Wheeler 

"Obviously, the effect of the decision of 
the Supreme Court in Southard v . Short, supra, 
was to render the statute null and void, not 
only from and after the date of such judicial 
pronouncement, but even from the date of ita 
enactment. Ex parte 135 Mo. 223, 36 
s . w. 628, 33 L. R. A. 606, 5u Am. St. Rep . 576; 
State v. Hayes, 14 Mo. App. 173; 12 C. J. 800. 
In other words, the statute is now to be 
regarded as void ab i nitio, and as though it 
had never been in existence; and it is our 
constitutional duty, following the ruling of 
the Supreme Court, so to treat it in all 
matters affecting its constitutionality. 
State v. 259 Mo. 414, 168 s.w. 921; 
State v. Finley, 187 Mo. App. 72, 172 s.w. 
1162." 

The law generally is declared in 12 C.J., Constitutional 
Law, page 8oo, Section 228: 

" if- * * a decision by such a court tha t a 
statute is unconstitutional has the effect 
of rendering such statute absolutely null 
and void, from the date or its enactment, 
and not only from the date on which it is 
judicially declared unconstitutional. -r.- it *" 

This principle is asserted i n many other cases, among which 
is Norton v. Shelby County, 118 U.s . 425, 442, 6 S. Ct. 1121, 
30 L. Ed. 178, where it was said: 

"An unconstitutional act is not a law; it 
confers no rights; it imposes no duties; 
it affords no protection; it creates no 
office; it is, in l egal contemplation, as 
inoperative as though it had never been 
passed. " 

Therefore, it i s apparent that the provisos of Sections 
165. 140 and 165.143, supra, with regard to private school trans
portation, found by the court to be violative of provisions of 
the Constitution, were void from their very enactment, and it 
follows that no claim for transportation aid from public moneys 
or the public school fund can be made for transportation to 
private schools. 
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Honorable Hubert Wheeler 

Question No, 4 

Your fourth question i s premised upon the condition that the 
answer to ue stion No, 3 would be t hat the court's decision became 
effective from the date that the opinion was rendered. Whereas, 
1n answer to cation Uo. 3, we have stated that the decision had 
the effect of holding the portion or the statutea 1n question null 
and void from the date of th6ir enactment. However, as stated 
above in answer to Question No. 1, the remaining portions of those 
statutes are now as effective as they were before the rendition 
of the decision in the McVey case. 

The ~ount of state aid for transportation, which is a part 
of the minimum guarantee of t he district for the ensuing year, 
is based upon the number of eligible students transported in the 
preceding year . The fact that a school dis trict may have provided 
transportation for some children to private schools in the pre
ceding year would not necessarily deprive the district of tho 
right to state aid for the ensuing year based upon the number of 
children transported to the public schools in the previous year. 
The district would not be entitl ed to sta te aid f or those children 
transported to private schools , but as l ong as the application is 
based upon the number of children transported to public schools, 
t here wo~d seam to be no reason to deny that application regard
less of the fact that the transportation of children to private 
schools in t he preceding year, t he cost of which was pai d from 
funds 11legally apportioned i n the preceding year, may have been 
unlawful. 

Therefore, it would be proper for a school district to make 
application for state aid for transportation f or the school year 
1953- 54 b3sed upon the number of children transported to free 
public schools in the school year 1952-53, excluding therefrom 
any children that may have been transported to private schools. 

Question No, 5 

The me thod o~ applying f or state aid for transportation, 
authorized by Section 165.143, supra, as we understand it, is 
the same as t he method used in applying for other state aid, the 
prooedure for which is set out in Section 161.030 (2}, RSMo 1949. 
Under t hat section the di s trict clerk i s required to make and 
forward to the county superintendent of schools a report showing 
t he number of teachers employed, t he total number of days ' attend
ance of all pupils, the length of the school term, the averaee 
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Honorabl e Hubert Wheeler 

attendance, the number or days taught by each teacher, the salary 
or each teacher, and any ot her information that the State Board 
or Education may require . 

Section 161. 040, RSMo 1949, i n providing for the apportion
ment of the public school fund, says, inter alia: "provided, 
rurther, t n nt the state board of education ahall a t the t~e of 
making the annual apportionment, apportion to the various dis
tricts their allotments of building, transportation and tuition 
aid as provided by law." 

On this same certification required by Secti on 161. 030 is 
included an item for transportation as a basis for the annual 
apportionmen t from tho public school rund . 

After the report is properly mado, tho county superintendent 
of schools approves it and turns it over to the county clerk who 
summarizes all of the se reports and forwards to the State Board 
or Educat ion a report showing for t he county substantially the 
same information above required from eaoh district. It is made 
a misdemeanor, puniahable by fine and imprisonment, f or any 
district clerk, teacher or county clerk knowingly to furnish any 
false information in such reports. 

Then Subsection 3 of Section 161.030 says: "The state board 
of education shall certify the amount so apportioned to the 
comptroller for his approval, and warrants shall be issued payable 
to the treasurers of the several counties and the same shall be 
forwarded to th6m. " Thereafter, the county treasurer immediately 
distributes and credits the money to the various school district s 
i n accordance with the statut~ . 

It appears also t hat, in addition to the i nformation contsined 
on the above certified application , the vtate Department of 
Education requires a further report on transportation on which 
is shown the name of each pupil trsnsported and to what school he 
or she was transported. 

Your fifth question states that a pplications f or state aid 
for transportation a.re now being filed in Which some pupi1s being 
transported to private schools are included. The question then 
is whether the State Board of bducation mu3t accept the certifi
cation of t hese applications as a valid basis r or the distribution 
of transportation aid in the August 31 apportionment of state 
school moneys. 
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Honorable Rubert Wheeler 

In answering this question we are not unmindful of the ease 
ot State ex rel. Randolph County v . ans , 240 l!o . 95, 145 s •• 
40. In that case an enumeration list was certified to Evans, 
the state superintendent of schools, who refused to apportion 
stato aid on the basis thereof on the ground t h at the list was 
fraudulent in that it contained nmnes of persons not between 
the ages of six and twenty years and who did not reside in the 
district, and the names of many persons who were dead, and further 
contained many false and fictitious names and the names of many 
persons who were not entitl ed to be enumerated as residents of 
the school district . 

The county brought mandamus to compel the issuance of state 
aid based on the enumeration lis t as certified to the state super
intendent of school s . 

In a four to three decision, the majority opinion written 
by Graves, J., the court held t nat the ac t of the school directors 
in making the enumeration list was a judicial act which was not 
subject to collateral att ack and although the list might be 
attacked and corrected in a direct proceeding by the state super
intendent as l ong as t he lis t existed, the state superintendent 
must accept it as a proper basis tor the distribution of the 
school money. 

As a turther reason for its holding , the court said t hat 
the duties of the state superin tendent were purely minis terial 
and t hat no statute authorized him to revise and correct enumera
tion lists on the ground of fraud; that no machinery had been 
set up whereby he· could hold hearings, etc., and determine the 
question of fraud . The court said t nat , as to the frauds alleged 
for prior years, the state superintendent was in legal effect 
rendering judgment against the district, issuing execut ion and 
t hen satisfying the execution and judgment, which he could not do . 

A dissent, in part, was filed by Brown, J., and concurred 
1n by n.ennish, J . 

Section 10823, R. s. l~o . 1909 substantiall y the same as 
Section 161. 080, RSMo 1949, was ~so discussed by the court in 
this case. That section authorizes the ~tate Board ot ~ducation 
(then the state superintendent of schools) t~ correct any errors 
made in the apportionment. It was held not to grant such powers 
as were contended for by the state superintendent. That section 
and the ~ans case were discussed in a later case, that of State 
ex rel. Consolidated School Dist. No . 9, Bates County, v . Lee, 
303 Mo. 641, 262 s.u. 344· e do not bel ieve, however , that 
either of these cases in this connection, or Section 161, 080, 
supra, are applicable to the case at hand . 
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Honorable Hubert \iheeler 

It may be conceded t hat the State Board or Education has 
no such equity powers that it could hold hearings, etc •• for the 
purpose of determining the i s sue or fraud. and it need not be 
contended that being a ministerial body it could refuse to honor 
or could question a properly certified application for state aid 
valid on its face . Nor is t here here any question of correcting 
any error made in an apportionment. Here we have an entirely 
different situation from that presented in the Evans case or the 
Lee casett 

The Supreme Court has held in the McVey case t hat public 
funds may not be used for the purpose of' providing transportation 
of children to private schools. The State Department of Education 
may be presumed to know the public schools of the state and t hat 
t hose schools which are not public schools shown on the additional 
report concerning transportation must of necessity be private 
schools. 

The law specifies those thing~ which may properly be the 
basis of an apportionment of state aid. Section 161.030, supra, 
states. in part, that: "The state board of education shall• 
annually, before Augus t thirty-first, apportion the public school 
fund applied for the benefit of the public schools in the manner 
provided !2z !!!!•" (I!lnphasis ours.) From this we see t h at the 
State Department of Education has the power and the duty to see 
that only those items specified by the Legi slature are used as 
a basis for its apportionment . If a district should submit an 
application for state aid on which was ahown an item of one pair 
or boots for each child in the district, for which there is 
clearly no authorization in law, could it by any logic bs said 
that the Department of Education must nevertheless make the 
apportionment? 

So here it has been declared by the highest court in our 
state that public funds may not be used for providing transpor
tation of children to private schools and has held the portions 
of the statutes purporting to authorize such aid unconstitutional, 
hence null and void. By reports in the Department of Education 
filed with the applic~tion for sta te aid, the Department has 
official knowledge wh~t portion of the &pplication f or transpor
tation aid i s based on transportation to private schools and 
what part on transportation to public schools . Si nce the part 
based on transportation to private schools is not authorized by 
law. it is not a proper item to be included ln an application 
tor state ald of which the State Department must take cognizance 
and deny t hat part of the application. 
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Honorable Hubert Wheel er 

This ruling is applicable only to a situation where, as here, 
t he fact that the application for state aid is based, in part at 
least, on items not eligible for state aid appears on the face of 
t he application or on other required reports accompanying the 
application. This ruling is not meant to apply to a case where 
the application and all other reports 1n the oftice of the 
Department of Education are regular on their tace. 

Question No. 6 

Your sixth question is again premised on the condition that 
t he decision in the McVey case became effective law from the date 
of its rendition, and you t hen inquire as to whether, based upon 
that pr~ise, it would be legal for t he State Board of Education 
to apportion transportation aid for the transportation completed 
and approvetl prior to such date for pupils transported to private 
·schools • 

. · In view of our answer to Qu~stion No. 31 the above specific 
question need not be answered. Combining our answers to questions 
numbers 3 and 5, it follows that since t hose portions of the l aw 
purporting to authorize state aid for transportation to private 
schools have been held unconstitutional, hence null and void, 
s ince their enactment, and since the State Board of Education 
must take cognizance of undisputed facts which appear on the f ace 
of an application for state aid or on other required reports 
filed in the office of the State Deparbnent of Education, if it 
appears t hereby that an application i s based in whole or in part 
on transportation to private schools, the application as to that 
part must be denied although the transportation was completed 
and approved prior to the date of the decision in the !·1cVey case. 

CONCLUSI ON 

It is tho opinion of thi s office that the case of McVey v. 
Hawkins, 258 s •• (2d) 927 , held unconstitutional the provisos 
of Sections 165.140 and 165.143, RSMo 1949, purporting to author
ize the expenditure of public funds for transportation of children 
to private schools, and that the holding of such portions of the 
above statutes unconstitutional renders such portions null and 
void from their very enactment. 

It is the further opinion of this office that, under the 
present state of the law, boards of education have no legal basis 
for aiding private school transportation f or either elementary 
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Honorable Hubert Wheeler 

or high school pupils . but that it would be l egal and proper for 
school boards in dis tricts where private school transport ation 
was provi ded l ast school year to make application f or state 
transportation aid based upon the number of children transpor t ed 
to public schools and excluding therefrom those children trans
ported to private schools . 

This office is of the further opinion that t he State Board 
or Education may deny an application f or state transportation 
aid for transpor tation to private schools where the fact that the 
application i s based on transportation to private schools appears 
on the face of the application or on other reports required to 
be filed in tho office of the State ~apartment of gducat ion. and 
t his i s true although the transportation may have been c~pleted 
and approved prior to the date of the r endition of the decision 
in the McVey case. 

The foregoing opinion. which I hereby appr ove. was prepared 
by my Assistant. John w. Inglish. 

JWI :ml 

Yours very truly. 

JOHN M. DALTON 
Attorney General 


